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THE FACTS 

Crane Company, from time to time between 
January Ist, 1911, and May 31st, 1914, sold pipes, 
fittings and gas and water equipment to the Wash- 
ington-Oregon Corporation, which was during such 
period engaged in the operation of electric railway 
systems, light and water systems in the states of 
Washington and Oregon. 


In May, 1911, and before any of the account of 
Crane Company involved in this litigation arose, the 
Washington-Oregon Corporation, which had been do- 
ing business for only a few months, executed a mort- 
gage or deed of trust to Fidelity Trust Company, as 
trustee, to secure an authorized bond issue of Wash- 
ington-Oregon Corporation to the amount of $5,000,- 
000.00, said bonds being 6 per cent bonds, and the 
interest maturing on the first of April and the first 
of November in each year. Said mortgage consti- 
tuted a lien upon all property of every nature and 
description then owned by Washington-Oregon Cor- 
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poration and thereafter acquired by it, and upon the 
rents, issues and profits of all of such property. 
(Amended Bill of Complaint, Transcript p 3) (All 
of the allegations of the amended bill of complaint in 
the forecloseure suit are made a part of Crane Com- 
pany’s Petition, Section VI.) 


This mortgage was duly filed and recorded in 
the various counties of the states of Washington and 
Oregon where the Washington-Oregon Corporation 
owned property. (Amended Bill, par. 10.) 


After the recording of this mortgage, and thus 
after all persons dealing with the Washington-Ore- 
gon Corporation were put upon notice of the prior 
lien of the holders of bonds issued under this mort- 
gage, Crane Company continued to furnish mate- 
rials to the Washington-Oregon Corporation. The 
materials thus furnished are mentioned in Schedule 
A, annexed to Crane Company’s Amended Petition. 


The purchase price of the materials furnished 
by Crane Company amounted to about $100,000.00. 
Most of the materials furnished by Crane Company 
and all of the materials comprised in the present 
claim (with the exception of an item of $195.89), 
were furnished subsequent to the recording of the 
Fidelity Trust Company mortgage.’ Washington- 
Oregon .Corporation has paid to Crane Company in 
all the sum of $89,871.24 on account of the total 
$100,929.05 of materials furnished by Crane Com- 
pany. (Amended Petition, Tr. 26.) 


In some instances the parties agreed that pay- 
ments made by Washington-Oregon Corporation 
should be apphed on specific items which were not 
the oldest items. The balance of the account is $11,- 
202.70. 


eat 


a 


On June Ist, 1914, a balance of account was 
struck, and six notes were given for the unpaid bal- 
ance in the principal sum of $13,223.25; one of which 
was paid July 7, 1914, by the Washington-Oregon 
Corporation. This was about three weeks prior to 
the appointment of the receiver herein. (Amended 
feemuon, Par, VISli, Mr. p 31.) 


As shown by the Amended Petition the present 
claim of Crane Company is based upon materials 
furnished during the following periods prior to the 
appointment of the temporary receiver (July 31, 
1914): 


€56.03 within 6 months prior to the receivership. 

£00000 in more than 6 months and within one 
heal 

#3,038.01 more than one year and within 18 
months. 

$45.65 more than 18 months and within 2 years. 

$7,898.64 more than 2 years and within 2 years 
6 months. 

#58.23 more than 2 vears and 6 months and with- . 
in 3 years. 

$195.89 more than 3 years and within 3 years 
and 3 months. 


NATURE OF MATERIALS 
APPELLANT’S CLASSIFICATION 
In appellant’s brief it divides the items of its 
claim into three groups, (1) materials furnished 
which were purchased and used for repairs and re- 
placements; (2) materials which were purchased’ 
and used for making service connections; (3) mate- 
rials which were purchased and used in making ex- 
tensions and betterments and for the laying of new 
mains to take the place of old mains. 
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Before making a classification which we think 
would fit the facts, we desire to point out very brief- 
ly the inaccuracies of fact in the classification made 
by the appellant. The facts are not always fully or 
accurately stated in the brief, and reference should 
be made to the stipulation. (Tr. 51 and Exhibits.) 


We first consider the items under the heading 
‘*1”’ of the brief . All of these items are claimed by 
appellant to constitute ‘“‘repairs and replacements.”’ 


1. Exhibit 1 in the brief is apparently Exhibit 6 
in the stipulation, and it is simply marked *‘ Replace- 
ments.’’ Exhibit 2 of the brief is apparently Exhib- 
it 7 in the stipulation, and is simply marked ‘‘Serv- 
ice Connections.’’ Exhibit A-3 and A-5 are stated 
in the stipulation to have gone into stock and to have 
been used for service connections; these are not re- 
pairs nor are they replacements. Exhibit A-4 was 
used for an extension to the 8. P. & S. shops, to which 
reference is more fully made in the stipulation, and 
is more fully explained in our own classification ; it 
is not a repair nor a replacement, and it is not known 
whether it was actually used. A-7, as shown in the 
stipulation, was designed for use ‘‘in connection with 
services from old mains or extensions of old mains.”’ 
A-14, A-16, A-18 and A-22, were all items of better- 
ments at the Springs. A-15 was definitely an item 
of extension, in order to tie up to City hydrants in 
connection with the contract with the City of Van- 
couver. B-4, B-8 and B-12 were items of replace- 
ments. B-18 was an item of repairs and service con- 
nections, but they are not segregated. Exhibits C-1 
and C-2 are both for replacements. C-3 was a bet- 
terment made necessary in order to pump direct dur- 
ing the re-lining of the reservoir and were necessary 


Ge. 


to permit the cleaning of the reservoir. O-4 was a 
betterment to prevent the shutting off of large resi- 
dence districts in case of breaks on the 6-inch and 
4-inch mains at Chehalis. C-6 was a betterment to 
promote the more economical operation of the water 
system at Chehalis. D-1, $43.44, is shown to be for 
repair and maintenance of pipes at Centralia; and 
D-4, $222.18, a part of the building and installation 
of new mains to take the place of old mains which 
were out of repair and leaking and a part of which 
were installed preparatory to hard-surfacing the 
streets, the old mains being inadequate to serve cus- 
tomers. The court will see, by an examination of the 
items of Subdivision 1, on pages 17 and 18, appel- 
lant’s brief, that the items were not for repair but 
were for replacing, the making of service connec- 
tions, the making of betterments, and the making 
of extensions—the latter being for the S. P. & S 
shops or to connect with the City hydrants. 


As to many of the items in appellant’s Subdi- 
vision 1 and in the subsequent subdivisions, it should 
be noted that they were put in stock, and the stipula- 
tion does not disclose, and it is not known whether 
they were used prior to the receivership or up to the 
present time. 


2. As to Subdivision 2 of the appellant’s classi- 
fication, beginning on page 19, claimed to be for ser- 
vice connections, the following should be noted: The 
third item of Exhibit A-4 was used in connection 
with the S., P. & S. extension, and were, of course, 
extensions themselves. The same thing is true of 
item on the twentieth page of the brief $154.03. 
Exhibit A-8 was used on ‘‘new or old mains,’’ but 
they are not segregated. Exhibit A-10 was used in 
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connection with ‘‘new or old mains.’’ Exhibit A-13 
was used for the S., P. & S. extension. Exhibit B-1 
was put i stock for future connections. Exhibit B-3 
was used in making service connections from new 
mains at the time the same were laid in order to elim- 
inate future cost of taking wp and replacing pave- 
ment. Exhibit B-9 was used for repairs, service ex- 
tensions, making taps to new mains, at the time the 
same were laid, for future connections; they were 
deemed expedient to eliminate future cost of 
tearing wp pavement and putting same in later. 
Exhibit B-10 was partly placed in stock, to be used 
on service connections, and the balance was used in 
replacing old with new pipe prior to paving. Ex- 
hibit C-6— the items were placed in stock and checked 
out for new service to customers, partly for old and 
partly for new mains; the same is true of Exhibit 
C-7, except that some portion of that was used to con- 
nect dead ends; the same is true of C-8, except that 
no part of it appears to have been used for connec- 
tion of dead ends. Of all of these items, a very con- 
siderable part were placed in stock and, as stated 
in the stipulation, it is not known in many cases 
whether the items were actuallv used or not prior to 
the receivership, or since. (See Exhibits A-1, A-4, 
A-8, A-11) A large proportion of the items were actu- 
ally used as stated for extensions. (A-8, A-17, A-19, 
and others.) Some of them were used for the S., P. 
& S. extension. (See A-4, 2nd and 5th items, A-13 
and others. ) 

3. Apellant’s Subdivision 3, beginning at page 
23, is ‘‘for materials used in laying and replacing old 
mains and in making betterments.’’ As to these 
items, we ask the Court to note, as of Exhibit A-6, 
that the whole item was for the 8., P. & S. extension 
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and that the company had no pipes on this street at 
all. There was an old 14-inch main on a part of this 
street belonging to somebody else, and apparently 
used by the corporation. This pipe only extended 
about seven hundred (700) feet. A new extension 
was put in by the company to reach the S., P. & S. 
Company’s shops, and the item of $1,868.78, being 
Exhibit A-6, was pipes for that extension. A-12 was 
used in connection with the same extension. A-20 
was an extension to meet the City fire hydrants in 
accordance with the contract with the City; this was 
a distance of approximately seven hundred feet. The 
stipulation states that the entering into of this con- 
tract was a ‘‘condition precedent to the granting of 
the franchise,’’ (Exhibit A, p. 6). This was an ex- 
tension. The balance of the pipe was put into stock 
and was to be used in new mains. It ts not stated 
whether it was actually used or not. B-11 is for 
‘‘new mains in place of old mains,”’ ete. B-13, 14, 15 
and 16 were a part of the same improvement. Ex- 
hibits B-2, 5 and 17, were, as shown in the stipula- 
tion, used in connection with new mains. Exhibit 
B-6 was a part of a twelve-mile extension. As to 
these items, the Court will notice that in each case 
the goods were used for laving new mains or replac- 
ing old mains; and in the case of replacement, they 
were substantially a re-building. As the burden of 
proof is on the appellant the claim fails whenever 
any undetermined part of any item fails to be shown 
to be in a class entitled to preference. 


Our CLASSIFICATION : 


In the subsequent portions of this brief we pro- 
pose to establish that under no conditions have items 
of construction been allowed preference; that this 


rule applies to a reconstruction and applies to an ex- 
tension of existing svstems; and that so-called serv- 
ice connections constitute an extension of an existing 
system. And we further propose to show that relief 
is not allowed by the courts excepting for day to day 
supplies, and that betterments are not within the 
rule. Consequently, we have gone through the items 
of the account as explained annd interpreted by the 
Stipulation and have made a classification of each 
item, which we think is accurate, with reference to 
the state of the law which we propose to establish. 


The nature of the materials furnished by Crane 
Company and the uses to which they were put, (the 
burden of showing which matters rests upon Crane 
Companv) so far as shown in the Stipulation as to 
the facts, are as follows: 


(a)—Gas equipment ‘designed for use in 
connecting mains with customers: 


(A=mR) Ane. Get, 19102. .cek. 0... ws $58.83 
(A-Ay Mii 20, 1912)... cee. 39.79 
$89.72 


The property comprising the gas system was 
sold in October, 1912, and, further, we have no record 
or means of aseertainimg whether thev were actually 
used prior to the sale of the gas plant, or whether a 
part was sold with the gas plant. Stipulation, A-1 
and A-4. 


(b)— Water equipment (and in part gas 
equipment (A-3) consisting of pipes, 
cocks, claims, ete., placed in stock and 
used in connection with new service on 
old mains and on extensions of mains 
at Vancouver (Exhibit A): 


ee eee 


(xo) “Mite 11, 1992........... @ 99.72 
ed) May 20, Wae............ 21.38 
(i414) Gwiay 20, Wl2............ 48.75 
(jet) Way 20, 1902............ 36.25 
(eS) "Miay 24. 1902... . eae. 63.82 
eee{) Juvedo, 191 ........... 176780 
ic) JunePS, W992 ........... VTS 
(459) July 1, USdm............ 5.) 
CALI) Jig 16, 19M... 2... 110.14 
el) etily 10m. ........... 45.00 
(aay) Mary 3, WIS............ 302.25 
(y-) OMay 10: 19le..... 2.2... 300.08 
62-20) une J2, VOM. eo. 25.20 


$1,347.29 

All of these goods involved in the Crane Com- 
pany’s aecount which were used at Vancouver, ex- 
cept goods referred to in Exhibits A-6 and A-20, were 
first placed in stock and then were taken from stock 
as occasion required. In the above statement, unless 
otherwise noted in the Stipulation, it is not known 
whether the goods were all used prior to the reeeiver- 
ship. Stipulation, Exhibit A, p. 6: 

At Thillshoro (Exhibit B) 

(e-7) May 10, 1911 (Stock) ....$195.89 


(5-9) June, 1912 (Stock) ..... Bie). 
(eat) uly 12, WI2............. 79.58 
CB-1S) Maw 22) 7988 (Steek) .... 16.95 
At Chehalis (Exhibit C) 

(C-5) May 1, 1918 (Stock) .....8173.89 
ee) «June 27. 1913 (Stock) .... Tee 


8252.48 
At @entralia (Exhibit D) 
ao) ag COV 1911............ 817138 
bey meni 25 1915... 222. -.-- 176.84 


= 


At Kelso (Exhibit E) 
(H-1) May 17, 1912 (Stock) ee $41.72 


Total materials under (b) ...$4,320.42 


(c)—Fire Hydrant System at Vancouver: 


(Azz) Nis OO ee eee $ 49.00 
(AcT5) Aur’ 922 5 Ole ce ee 127203 
(A220) May 20 Oi ee 805.26 

$961.29 


The Washington-Oregon Corporation made a 
contract with the City of Vancouver whereby the 
company agreed to connect its main with the fire 
hydrants of the City. 


The invoice of May 20, 1913, for $805.26, covers 
1,505 feet of 6-inch Matheson pipe; 700 feet of this 
pipe was used for new mains on Fourth Plain Ave- 
nue, such new mains running from the old main at 
the corner of East Reserve and Fourth Plain Ave- 
nue, easterly a distance of approximately 700 ft. The 
balance was put in stock and was to be used in new 
mains. 

(d)—Extension of water system to shops of 

Spokane, Portland and Seattle Railway 
Company at Vancouver: 


(A-4) Mav 20) 1912... .. noone iol 
(Ac4) May 20, 1010 Rae 154.03 
(A&6) June 19310 1,868.70 
(A-12)" Jule 17 13.16 
(A-13) Juba ae, 85.50 

$2,143.26 


These goods consisted of 4,502 feet and 11 inches 
of 6-inch Matheson pipe for extensions of water main 
on 39th Street from the intersection of Kaufman 
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Avenue to the shops of the S., P. & S., a distance of 
about 1,600 feet. The pipe used up to the shops was 
about 1,600 feet in length, and the length of the 
pipes in around the shops took up the balance. There 
was a 14-inch pipe running along 39th Street from 
the corner of Kaufman Avenue about 700 feet west- 
erly. This pipe belonged to some other proprietor 
who had formerly maintained a water system, and 
was at the time of the extension used by the Wash- 
ington-Oregon Corporation. This 14-inch pipe was 
taken up at the time that this new installation was 
made. (Stipulation, Exhibit A-6.) 


The extensions of mains herein outlined were 
necessary to meet the demands for water in the un- 
served parts of the city and such as were necessary 
to meet the demands of the customers. (Exhibit A, 
ip. 6.) 


(e)—Betterments at the Springs in Vancover 
consisting of gate valves, and other water 


equipment. 
fect) April 8, 1913 ............ $149.66 
felon May 1,1913 .............- 53.44 
feel May 9, 1913 .............. 45.90 
eee une 23, 1913 .......-..+. ~ 18.00 


$267.00 


The betterments at the Springs herein referred 
to were made necessary to provide adequate and 
suitable supplv of water and effective means of de- 
livering the same to the customers. (Exhibit A, 
p. 6.) 


(f)—Water mains, replacing old mains, at 
Hillsboro: 


= 


(B-8) Jume 26, 1. 7 $ 168.55 
(B-11) June 265101200), ... ae 1,680.04 
(B23) ie NONI en 28.50 
(B-14) tly, JO eee 28.50 
(B15) Duly Oe ee ae 33.99 
CBN) sail el eee 18.30 
(B10) ediuly wel ee 79.58 
(CBS) dimly 20, Sg ea ben oe 66.78 
(Bape Sly 129, ISI 116.41 
Gis=2)) enullivaes OO eee 15.39 
CBR reAie see OMe era, eee: 28.59 

$2,264.55 


The observations made in the Stipulation under 
the invoice of June 26th, 1912 (B-11), for $1,680.04, 
seem to be applicable to all these materials. 


As shown by the Stipulation, this bill covers 
mains laid in streets prior to paving; six-inch Mathe- 
son pipe laid on 2nd Street from 4th to 6th Streets; 
3rd Street from Base Line to Washington; 4-inch 
pipe laid at intersection 5th and Main, 2nd and Oak 
hydrant extensions. Fittings used on same job. Three 
oval base valve bases now in stock. These mains were 
laid in place of old mains, part of which were worn 
out, and part of which City insisted should be re- 
moved. (Exhihit B-11.) 


(¢)—Water pipe and fittings in Sain Creek 


extension: 
(B-6) July 23, 102. 2) eee $392.40 
(B-1) July 30, 10 ae 41.76 
(B-5) Ane so, OUR ne ee 17210 


$451.26 


This twelve-inch pipe (used in B-6) was a part 
of the gravity system being installed in accordance 
with an ordinance of the City of Hillsboro under 
which Washington-Oregon Corporation was operat- 


Se 
—_——$———— 
ee 
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ing, a copy of said ordinance being hereto attached, 
and marked ‘‘ Exhibit B-19.’’ This system extended 
from the City of Hillsboro through the town of For- 
est Grove and thence to Sain Creek, a distance of 
about ten miles. The former franchise under which 
the Washington-Oregon Corporation operated at 
Hillsboro had expired and this new franchise was 
granted on certain conditions, as appear from said 
franchise. (Stipulation, Exhibit B, pp. 2 and 3.) 


(h)—Pipes and equipment used in substitution 
of steel pipes for wood pipes at Chehalis: 

(orl) May 20, 1912... 52.2.5. $130.41 

ae). Jume 19,1912 ww. ee ee 030.28 


£665.69 


The wood pipes were out of repair and the steel 
pipe was necessary under the pavement. 
(i)—Water gates for use during re-lining of 
reservoir at Chehalis: 
Gee Niey 1, 1913 oe. eee -- $42 84 


These were necessary to pump direct on 8-inch 
line during re-lining of reservoir and also necessary 
to clean the reservoir. 

(}) Water gates for emergency use at Che- 

halis: 

eae ey 1 AGIS ....eeee se. ee $111.24 


$111.24 


Used to prevent shutting off of large residence 
districts in case of breaks on the six- and four-inch 
mains. 

(k) —Water valve at power plant at Chehalis: 

rome ay 12) 1998... es $57.83 


fake |e 


Eqipment necessary to facilitate better and 
more economical operation of pumps at the power 
plant. 

(1) —Pipes at Chehalis: 

(Cat) say 22 ae eee $551.11 


$551.11 


All this pipe was placed in stock. Part used at 
Vancouver for service connections. 2,100 feet of 
this pipe was laid from 5th and Pacific Avenue to 
Chehalis Avenue to John and Pacific. 680 feet for 
replacements from St. Helens Avenue and Chehalis- 
Centralia Road to shingle mill. 2,100 feet of pipe 
was used for the purpose of connection of dead ends 
of mains necessary to obtain proper circulation and 
to deliver pure water. 


(m)— Water eqipment for repair and mainte- , | 


nance of pipes and mains at Centralia: 


(Dl) Mare (912g $ 43.44 
(Dap. chame 15, 1912 ee... 222.18 

$265.62 
(n)— Water main extensions at Centralia: 
(De2) Mavealitea Oe. cee. $356.70 


Used in extensions of mains already laid. These 
extensions were laid and installed in order to meet 
the demand of the consumers and customers of water 
in the Citv of Centralia, Washington, and were 
only such as were necessary in order to supply the 
water as demanded by the consumers. 


(o)—Water pipe and fittings used in exten- 


sions at Kelso: 


GOs Wen TWO 2 eee eee 5 $ 41.72 
@bee maih We Uo oo cee n ase 186.36 


$228.08 


ie 


These materials were used in constructing mains 
to the Kelso and Wallace schools in said city, in order 
to furnish water to said schools. Said Washington- 
Oregon Corporation operated under a franchise mak- 
ing it an obligation to supply said schools with wa- 


ter. 
(p)—Miscellaneous water equipment at Kelso: 
@ 3) May 6, 1918 ............... $1.88 


The following is a summary of the foregoing 
classes of materials, showing the use to which such 
materials were devoted and the time prior to the re- 
celvership within which the latest item of each class 
of such materials was furnished: 


SERVICE EXTENSIONS. 
(a) Gas eqipment for service 


MMIMCCUIONS .......-.5. BSE @4 ee, es ome: 
(b) Water equipment for 
Service connections .... 4,320.42 2 yr. (note) 


NOTE: Except items aggregating $1074.10, 
which were furnished somewhat over one year prior 
to receivership. 


Main EXTENSIONS 
(d) Extension to S. P. & S. 


shops at Vancouver..... $2,143.26 2 yr. 
(g) Sain Creek extensions... 451.26 1 yr. 11 mo. 
(n) Water main extensions 

eie@emiralia ........... Bel0 70) 2 yaks IE aime) 
(0) Water Main extensions 

CWMICCISO) cdc ce ccna es 228.08 2 yr. “ia 
(1) Water main extensions 

fumemenalis ............ SOL ING yah Ay anne 


(Part service connections 
-at Vancouver) 


BETTERMENTS. 
(c) Fire hydrant system at 
Vancouver a. 2 er S$ 90129 1 yr 2 ie 
(e) Betterments at the 
Springs, Vancouver =... 267,00 15a) dena 


(i) Wood gates at Chehalis... 42.84 1 yr. 3 mo. 
(j) Water gates at Chehalis 111.24 1 yr. 38 mo. 
(k)} Water valve at Power 


House; Chelialic =. ee 07.83 1 vr, 2 mo: 
RECONSTRUCTION 
(f) Water mains replacing 
old main at Hillsboro . .$2,264.55 2 yr. 
(h) Pipes for replacing 
mains at Chehalis ...... 665.69 2 yr. 
REPAIR 
(p) Miscellaneos water equip- 
ment awiCelso... ee. 1.388 1 yr. 2) mo 


The gas system at Vancouver was sold in Octo- 
ber, 1912 (Exhibit A-1, Stipulation) ; the water sys- 
tem at Chehalis, the water system at Centralia and 
the water system at Kelso were sold prior to the be- 
ginning of the foreclosure. (Amended Bill Exhibits 
Dand EF). 


The aggregate of the above is $12,512.87; there 
was due June Ist, 1914, thereon, $13,223.25, and notes 
were taken. (Par. VIII. pet). One note was paid 
a few days before the receiver was appointed, leaving 
notes in the principal sum of $11,000.00 unpaid. 


POINTS AND AUTHORITIES. 


1 
While under a few specified and limited cir- 
cumstances the Supreme Court has declared that 
unsecured claims were entitled to priority over claims 
secured by mortgage, the doctrine has been confined 
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within narrow limits and the Supreme Court and 
lower courts have constantly warned litigants against 
the tendency to seek to displace vested liens. The 
tendency is to narrow the doctrine, not to broaden it. 
Thomas vs. Western Car Co., 149 U. S., 95, 
OF Lil dn, Oba. 
Bounds vs. Ry. Co., 58 Fed., 473; 
Virginia, etc., Coal Co. vs. Central Ry. Co.., 
170 U S., 355, 42 LD. Fd., 1068; 
Illinois Trust & Sav. Bank vs. Doud, 105 
Fed., 149; 
Kneeland vs. American Loan & Trust Co., 
EO otal ey bh 1G 2 
II 
Appellant’s cases under head of ‘‘Nature and 
Character of Preferential Claims” are not in con- 
flict with the foregoing statement. These cases will 
he separately discussed hereafter. 


Il. 

The mere fact that the franchise required con- 
struction or betterments, or that the value of the 
mortgaged property was increased, does not entitle 
the claimant to preference. 

Illinois Tr. Co. vs. Doud, 105 Fed., 123; 
Rodger Ballast Car Co. vs. Omaha, 154 Fed., 
629; 
State Trust Co. vs. Kansas City, 129 Fed., 
455, 
And cases in following subdivision. 
TV. 

Preferences are allowed only for current sup- 
plies exclusive of betterments and exclusive of new 
construction or reconstruction. | 


So} 
Rhode Island Locomotive Works vs. Conti- 


nental Trust Co., 108 Fed., 5; 


Central Trust Co. vs. Colorado R. R., etc., 
Co. 2000 ed e5- 


Thomas vs. Western Car Co., 149 U. S., 95, 
37 L Ed., 663; 


Lackawanna Iron & Coal Co. vs. F., L. & 
T. Co., 176 U. S., 298, 44 L. Hd., 475; 


Todelo R. R. Co. vs. Hamilton, 134 U. S. 
295, 33 L. Hd., 905; 


Porter vs. Pittsburg, etc., Steel Co., 120 U. 
S., 649, 30 LD. Hd. 830; 


Reyburn vsac. Gee, Co. 298 ed. Sole 
City Trust Co. vs. Sedalia, 195 Fed., 845; 


National Trust Co. vs. Townsend, 95 Fed., 
850, op. 859-868 ; 


A 
There can be no diversion except against those 
claims entitled to a preference. 


Toledo RR. Co.vs Hannilion, 134-0 Se 
296, 33 L. Hd., 905; 


Porter vs. Pittsburg, ete., Co., 120 U. 83 
649, 30 L. Ed., 830; 


Rhode Island Locomotive Co. vs. Continen- 
tal Tr. Co., Waseca 5: 


Rodger Ballast Car Co. vs. Gas Co., 154 
ied. "O20e 


Central Trust Co. vs. Colorado Co., 200 Fed., 
} 
Thompson vs. Railroad Co., 132 U. S., 681. 
Vat. 
In the absence of special circumstances claims 
otherwise entitled to preference will be allowed such 
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preference for siz months only prior to the appoint- 
ment of a receiver. 


Westinghouse vs. Kansas City So. Ry. Co., 
eee yah. 


Southern Ry. Co. vs. Carnegie Steel Co., 
NG US. 267 292 : 


Fosdick vs. Schall, 99 U. S., 255, 25 L. Ed., 
348 ; 


Bound vs. Ry. Co., 58 Fed., 473; 
Thomas vs. Peoria, etc., 36 Fed., 819; 
Thomas vs. Cincinnati, 91 Fed., 195; 


Westinghouse vs. Kansas City, 1387 Fed., 
41; 


Chicago & Ogden vs. U. S., etc., Co., 225 
Fed., 9438; 


Blair vs. St. Louis, 22 Fed., 471; 
Finance Co. vs. Charleston, 52 Fed., 678; 


International Trust Co. vs. Townsend, 95 
Fed. 850; 


National Bank of August vs. Carolina, etc., 
63 Fed., 25; 


Central Trust Co. vs. East Tennesse Ry. Co., 
80 Fed., 624; 


Guaranty Trust Co. vs. Galveston, etc., R. 
Ore NOT Jaa. Sle 


State Trust Co. vs. Kansas City, 129 Fed., 
) 


Moore vs. Donahoo, 217 Fed., 177; 


Title Insurance Co. vs. Home Telephone Co., 
BOUL cd., 263: 


Greyg vs. Metropolitan Trust Co., 197 U.S., 
183, 49 L. Hd., T17. 


oem 
Wan, 
{It is not settled whether the doctrine is applica- 
ble to a water company 
Short, Law of Railway Bonds and Mort- 
gages, p 594; 
Wood vs. Guaranty Trust Co., 128 U. S., 
418, 32 L. Hd., 472; 
Ford cs. Central Trust Co. T0 Fed., 144; 
Louisville & Nashville R. R. Co. vs. Mem- 
pas, etc., Co., 125 Ked., 97, 
Wheelen vs. Enterprise Trans. Co., 115 Fed., 
214. 


ARGUMENT 

Counsel for appellant seems to rest his case upon 
the proposition that appellant is entitled to prefer- 
ential treatment because the supplies, as he claims, 
increased the value of the security of the bondhold- 
ers. Counsel predicates this contention upon the 
statement that these supplies were in some part 
necessary to preserve the business of the company, 
in that certain franchises would have been forfeited 
had there not been certain new construction. This 
of course does not embrace all the items of appel- 
Jant’s claim, but so far as applicable under the stipu- 
lation this is one of the equities on which he expects 
to prevail; furthermore, appellant seems to contend 
that the mere fact of the putting in of the supplies 
increased the security of the bondholders to that 
extent and therefore it is entitled to treatment in 
preference to bondholders and of course in prefer- 
ence to the ordinary creditors. Before discussing 
these or any of the contentions of the counsel in de- 
tail we call the attention of the Court to the fact that 
appellant’s position not only requires it to assume 
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the burden of proof as to facts, but also requires it to 
overcome the presumption in the mind of the Court 
that an unsecured creditor is not entitled to outrank 
a secured creditor, nor is an unsecured creditor pre- 
sumed to outrank the other unsecured creditors. The 
presumption of course is that the bondholders having 
mortgage security are prior to all the unsecured 
ereditors. It s also a natural presumption that all of 
the unsecured creditors stand on a basis of equality. 
Since it appears by the allegations of the complaint 
that the Washington-Oregon Corporation has sev- 
eral hundred thousand dollars of unsecured indebt- 
edness, the burden is upon the intervenor to show 
some appealing equity before it can be lifted from 
the level of like claims and be put in a class of supe- 
riority over such claims and over the mortgage 
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The doctrine invoked by appellant is an equit- 
able doctrine applied only where there are 
special equities, and its indiscriminate appli- 
cation has been steadily denied by the courts. 
The tendency is to narrow it not to broad- 
CH tl. 


The doctrine in the case of Fosdick vs. Schall 
was dictum, but has been generally accepted as au- 
thority for the proposition that expenses for current 
supplies for a period of six months prior to the re- 
ceivership shall be allowed priority, but the Supreme 
Court of the United States has in many cases since 
that time warned litigants and courts against the 
indiscriminate displacing of contract liens. 


In the case of Thomas v. Western Car Co., 149 


U. S., 95, 37 L. Ed., 663, Mr. Justice Shiras quoted 
from Miltonberger vs. Logansport, 106 U. S., 286, 27 
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L. Ed., 117, and from Kneeland vs. American Loan 
& Trust Co., 136 U. S., 89, 34 L. Ed., 379, the matter 
quoted being germane to a discussion of the claim 
for preference in this case. We ask the Court to look 
at the Thomas case and the cases therein referred to. 
The position of claimant for car rental there under 
consideration was held by the Court to be ‘‘very dif- 
ferent from that of workmen and employes or of 
those who furnish day to day supplies necessary for 
the maintenance of the railroad.’’ The following 
language from the Kneeland case is quoted with ap- 
proval: 


‘The appointment of a receiver vests in a court 
no absolute control over the property and no 
general authority to displace vested contract 
liens. Because in a few specified and limited 
eases this court has declared that unsecured 
claims were entitled to priority over mortgage 
debts an idea seems to have obtained that a court 
appointing a receiver acquires power to give 
pr eference to any general and unsecured claims 
* * * Can anything be conceived which 
more thoroughly destroys the sacredness of con- 
tract obligations? One holding a mortgage 
debt upon a railroad has the same right to de- 
mand and expect of the court respect for his 
vested and contracted priority as the holder of 
a mortgage on a farm or lot * * * No one 
is bound to sell a railroad company or to work 
for it, and whoever has dealings with a company 
whose property is mortgaged must be assumed 
to have dealt with it on the faith of its personal 
responsibility and not in anticipation of subse- 
quent displacing of the priority of the mortgage 
liens. It is the exception and not the rule that 
such priority of liens can be displaced. We em- 
phasize this fact of the sacredness of contract 
liens for the reason that there seems to be grow- 


OF 


ing an idea that the Chancellor, in the exercise 
of his equitable powers, has unlimited discretion 
in the matter of this displacement of vested 
hens. ”’ 

Referring to the Thomas case: ‘The Cireuit 
Court of Appeals in Bounds v. Railway Co., 58 Fed., 
473, in an opinion rendered in a case in which Chief 
Justice Fuller sat, used this language: 


‘The Supreme Court has recentlv in Thomas v. 
Car Company indicated the narrow limits to 
which an equity court should confine itself in al- 
lowing any unsecured claim to displace vested 
contract hens. Wages due employes, current 
operating expenses, current balances of ticket 
and freight money arising from indispensable 
business relations, and similar current debts ac- 
eruing within ninety days, are recognized as 
among the limited class of claims which, in its 
discretion, the court may allow to have priority.”’ 


See also the opinion of Mr. Justice White as 
to the need for great care in extending this doctrine, 
in the ease of Virginia. etc., Coal Co. v. Central Ry. 
Co., 170 U.S., 355, 42 L. Ed., 1068, where claim for 
coal purchased and used in operating railroad was 
allowed, but where the court expressly endorsed the 
intimations contained in the Knecland case and the 
Thomas case, supra. 


In the case of Illinois Trust & Savings Bank v. 
Doud, 105 Fed., op. 149, all the cases up to that time 
are reviewed by Judge Sanborn in an opinion which 
seems to us to be as illuminating as any opinion that 
ean be found. The court’s conclusion is in this lan- 
guage: 

“The test of the preferential equity of a claim 


is its consideration. If its consideration was a 
current expense of the operation of the mort- 
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gaged property which tnurcd to its benefit. and 
which was ineurred in the ordinary course of tts 
business within a limited time anterior to the ap- 
pointment of the receiver, the claim may be pre- 
ferred * * * Tf the consideration of a claim 
is not a part of the current expense of the ordi- 
nary operation of tke mortgaged property. but 
is a part of the expense of constructing a perma- 
nent addition or improvement to it out of the 
ordinary course of its operation, neither the 
fact that it tendcd to conserve and improve the . 
property and inercase the security of the mort- 
gagee, nor the fact that tt was necessary to heep 
the mortgagor a gotng concern, nor the fact that 
the mortgayor pledged or mortgaged the current 
income, to secure it. will give the claim a prefer- 
ential equity over the lien of a prior mortgage.’ 


In considering the claim of the intervenors in 
that case. where their supphes had gone into the con- 
struction of a new power house and machinery there- 
of, Judge Sanborn uses this language: 


“While there are dicta in some of the earlier 
opinions of that court (notably in Fosdick v. 
Schall) upon which a plausible argument that a 
claim for material or money furnished for a per- 
manent improvement to the mortgaged property 
may be preferred to a prior mortgage, there is 
no decision of that court to that effect or ad- 
verse to the principles established and affirmed 
by the lines of cases opening with Dunham v. 
Railway Company, 1 Wall. 252, 267: 17 L. Ed. 
o84, and closing with Lackawana Iron & Coal 
Company y. Farmers Loan & frust Company, 
176 ULB. 296, 44 LL. Ed. 375.” 


The court then states the doctrine. as he under- | 
stands it fully. and we ask the court to read this case | 
in full. 


The case is authority on the proposition that | 
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materials for extensions (as items «, d, e, g, 1, 0, as 
well as all service extensions) and betterments (as 
items e, i, j, k) are not entitled to preference. 


The cases are so numerous that we cannot hope 
to touch them all but believe that the cases referred 
to as illustrative actually show the state of the law, 
and they are to be distinguished from the few cases 
where the courts have proceeded upon the theory 
that the test was whether the property was benefited, 
as distinguished from whether the supply was an 
actual current supply. 
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APPELLANT’S Cases UnpeR Heap or ‘‘ NATURE AND 
CHARACTER OF PREFERENTIAL CLAIMS’’ 


An examination of the cases cited by the appel- 
lant on this point shows that they are not in conflict 
with the rule as stated by us. We will briefly refer to 
each of the cases: 


Hosdack v. Schall, 99 U.S., 255, 25 L. Ed., 348. 
A claim for preference was disallowed and the re- 
marks of the court were in way of dictum. Since 
there was no oceasion to apply the doctrine which 
was stated to exist, the case cannot be considered any 
test of what constitutes operating expenses. 


Fosdick v. Car Company, immediately following 
the case of Fosdich v. Schall, was one where _ the 
claim of the vendor for certain cars, or their cost 
value, was allowed not on any equitable theory, but 
upon the theory that the vendor retained the owner- 
ship of the cars and when the cars were included in 
the foreclosure sale the vendor was of course entitled 
to retake the cars or their value. 
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Moore v. Donahoo, 217 Fed. 177, in this Circuit, 
is one where the Master found that the claim which 
accrued within six months immediately preceding 
the appointment of the receiver ‘‘on account of labor 
done and materials furnished in the ordinary course 
of business for the normal maintenance and opera- 
tion of the railroad and which it was reasonable to 
expect would be paid out of the current operating 
income, etc.’’ aggregating a certain sum of money. 
The character of these claims were not in contro- 
versv; but if it had been, the doctrine of the court 
is all in favor of our contention. The claims which 
were allowed a preference were claims which were 
purely operating claims. The actual holding of the 
court is that such claims incurred within six months 
are entitled to preference to the extent only where 
there has been a diversion. 


Farmers’ Loan & TrusinCo. uv. I.. CW. & N.a. 
Co., 53 Fed. 187. This is a decision by Judge Cald- 
well, circuit court of Kansas, and was a case wherein 
the court had as a condition of the receivership im- 
posed the payment of certain obligations. Some of 
these obligations apparently were for labor and sup- 
plies furnished in the construction as well as in the 
operation of the road. No distinction was made or 
considered between construction and operation but 
the claims were sustained not because they are en- 
titled to preference under the rule, but because if 
they are not entitled to come under the rule ‘‘ No one 
ean complain so long as the debts allowed come with- 
in the terms of the order.’’ The court evidently takes 
exception at the action of the bondholders in seeking 
to protect their right after their trustee had consent- 
ed to the making of the order, and from the whole 
opinion it is obvious that this act of the trustee was 
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the basis of the decision. Even if the decision be con- 
sidered, however, as a decision independent of the 
action of the bondholders in consenting to the pref- 
erence, it is clear that the case is not in accordance 
with the authorities and is one of the few cases where 
the Federal courts have departed from the well set- 
tled rule that materials or labor for construction do 
not entitle claimant to preferential treatment. 


The Supreme Court in the ALiltenberger case 
(106 U.S. 286, 27 L. Ed. 117) distinguished between 
claims which arose prior to the receivership from 
those which arose during receivership, and said on 
this point: 


“The payment of such debts stands, prima 
facie, on a different basis from the payment of 
claims arising under the receivership, while it 
may be brought within the principle of the lat- 
ter by special circumstances. It is easy to see 
that the payment of unpaid debts for operating 
expenses, accruing within ninety days, due by 
a railroad company suddenly deprived of the 
control of its property, due to operatives in its 
employ, whose cessation from work simultane- 
ously is to be depreeated, in the interests both 
of the property and the public, and the payment 
of limited amounts due to other and connecting 
lines of road for materials and repairs and for 
unpaid ticket and freight balances, the outcome 
of indisepnsable business relations, where a 
stoppage of the continuance of such business re- 
lations would be a probable result, in case of 
non-payment, the general consequence involving 
largely, also, the interests and accommodation of 
travel and traffic, may well place such payments 
in the category of payments to preserve the 
mortgaged property in a large sense.”’ ete. 


The Miltenberger case was a case where the 
Supreme Court had under consideration the question 
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of priority of obligations incurred by the receiver, 
and also the questions concerning a priority of obli- 
gations prior to the receivership; and this case was 
the case referred to in the case ofGregg v. Metropol- 
itan Trust Company, 49 L. Kd. 717, 197 U. 8. 183, 
where the Supreme Court recognized payments made 
by the receiver as a matter of business necessity, as 
distinguished from payments which would be equally 
meritorious, but which were not required to be made 
to preserve the business of the company. It is to be 
borne in mind that in the Miltenberger case the 
court was considering the validity of obligations 
which had been incurred by the receiver as a matter 
of business necessitv. The holding that the receiver 
should properly pay the freight bill where he could 
not continue an indispensable interchange arrange- 
ment unless the freight bill was paid, is not at all a 
holding that such a freight bill in itself is entitled to 
a preference. As stated in the argument, in the par- 
ticular receivership now under consideration, bills 
for powcr were paid by the receiver under the order 
of the court because under the contract for furnish- 
ing power there was danger that the entire supply 
would be cut off unless prompt payment of all bills 
was made. The supphers of this power were perhaps 
not entitled to a preference because of the nature of 
the supply, but they were in position to,enforce a 
payment or by their action cause a very great loss 
to the trust. So, as in the Miltenberger case, it was 
necessary to make the payments to laborers who 
could by discontinuing the performance of their 
duties throw the whole business of the trust into 
hopeless confusion. Instances could easily be mul- 
tiplied, but it is sufficient to point out the distine- 
tion. 
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Union Trust Co. v. Illinois Midland R. R. Co., 
117 U.S. 434, 29 L. Ed. 963. No comment seems to 
be necessary, as the doctrine of that case is in no way 
opposed to our contention. 


Again referring to Miltenberger v. Logansport, 
106 U.S. 286, 27 L. Ed. 117, so far as the payment 
of prior accounts was allowed, it was for supplies 
within ninety days and the allowance was considered 
a business necessity. It is not an authority at all as 
to the nature of rights which are equitably entitled 
to preferential treatment, but is only authority for 
the proposition that receivership in the course of bus- 
iness must make payment when such payments are 
necessary to prevent the severance of vital business 
relations. 


Northern Pacific Ry. Co. v. Lamont, 69 Fed. 24. 
Careful inspection of this case shows that it was in 
effect for rent of a waiting room in North Dakota. 
The languaye used is quite general; and if some of it 
is not within line with the Supreme Court decisions, 
it must be considered, like the case of Farmers’ Loan 
& Trust Co. v. R. R. Co., 53 Fed. 184, by the same 
court, as an ill-advised decision. 


Union Trust Co. v. Morrison, 125 U.S. 591, 31 L. 
Hd. 825. The liability did not accrue until after the 
receivership, and the fact that the bond was signed 
long prior to the receivership is immaterial. One of 
the grounds of the decision is that the act of the 
surety saved the corpus of the estate where such 
corpus was in danger by reason of the negligence of 
the trustee of the mortgage in allowing the mortga- 
gor while in an insolvent condition to continue to op- 
erate the road; another circumstance given consider- 
ation was the fact that the court had, on the applica- 
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tion of the receiver and without objection from the 
mortgagee, entered an order for the protection of 
Morrison, but the receiver had then diverted the in- 
come and not protected Morrison. See International 
Trust Co. v. Townsend, 95 Fed. 862, for a discussion 
of this case. 


Southern Ry. Co v. Carnegie Steel Co., 176 U. 
S. 257, 44 L. Hd. 458. We can see nothing conflicting 
with our position in this decision. We are quite wil- 
ling to concede a priority to claims incurred within 
seasonable time and in the ordinary course of busi- 
ness, for ‘‘debts of a railroad company (for current 
expenses) contracted within the ordinary course of 
its business.’’ In this case the court considers the 
amount of the purchases of rails in comparison to 
the length of lines controlled by the railway company 
and the condition of the tracks, and considers that 
such purchases were made in the ordinary course of 
business. 


Bellingham v. N. W. Ry. 49 Pac. 515. The doc- 
trine we have under consideration is the doctrine of 
the Federal Courts and we do not consider that the 
Washington cases are authority. However, the Court 
will note that the equity arose because of the negli- 
gence of the trustee to take possession through the 
medium of a receivership or otherwise. This prin- 
ciple was applied in a number of the cases, among 
others the Morrison case, but it is not applicable here 
because the record shows that the receiver was ap- 
pointed as soon as a receiver could be appointed 
after the default in the payment of the interest. 


St. Louis Trust Co. v. Riley, TO Fed. 36. No 
preference was allowed, and the statements of Judge 
Sanborn are therefore in the nature of dictum. Coun- 
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se] underseores the language that the claim must be 
founded upon supplies or serviees whieh either pre- 
served or enhanced the value of the seeurity of the 
mortgage debt, but it is easy to find general diseus- 
sions of any legal proposition whieh does not with 
nicety distinguish various differences whieh arise 
in applying the doetrine but are not under eon- 
sideration when the particular language is _ used. 
The Court will diseover this very well illustrated by 
examining the case of Illinois Trust & Savings Bank 
v. Doud, 105 Fed. 123, where Judge Sanborn, diseus- 
sing a ease whieh involves the question of whether 
an improvement or construction item is entitled to 
preference, very fully expresses his views, whieh are 
entirely out of line with appellant’s contention. We 
respeetfully request the Court to read the whole of 
the majority opinion, being that of Judge Sanborn. 
We think this opinion is one of the most valuable 
opinions in the books, not for what the dissenting 
judges say but for what the majority judges decide 
and sav. It contains a summary up to that date of 
the law on many questions which arise in this ease. 


Loveland v. Blair, 222 Fed. 210. This is a ease 
in whieh there has been a prior order for payment 
of operating elaims entered. The question was prin- 
cipally whether the elaimants were within the terms 
of the order. There was some diseussion as to the 
diversion theory, but no diversion was shown. We 
see no value in the ease, as bearing on any question 
in this matter. 


Toledo Ry. Co. v. Hamilton, 134 U. 8. 296, 33 
Law Ed. 905. In this ease the Supreme Court de- 
clined to allow preferenee for the construction of a 
doek, notwithstanding the ‘‘eonsequent improvement 
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of the mortgaged property.’’ It is wholly an author- 
ity supporting our contention that improvements as 
distinguished from repairs are not entitled to pref- 
erential treatment. 


In Union Trust Co v. Souther, 107 U.S. 594, 27 
L. Ed.488, the court appointing the receiver had 
required the payment of labor and supply bills in- 
eurred within six months prior to the appointment. 
Thereafter instead of so applving the income the 
whole net amount thereof was used ‘‘in purchasing 
additional grounds and making permanent repairs 
and improvements.’’ The Supreme Court held that 
the lower court had not intended to disturb or change 
the order of appointment in that it required the pay- 
ment of labor and supply credits, and that they were 
entitled to payment in accordance with the terms of 
the original order of appointment. We are unable 
to discover any theory on which this case is an 
authority opposed to any of our contentions. 


The cases cited on page 16 of appellant’s brief 
may be briefly referred to. 


Central Trust Co. v. Wabash Ry. Co., 30 Fed. 
332; this case does not involve any question with 
which we are now concerned. 


In Prust Company v. Clark, 81 Fed. 269, the 
court seems to have considered a gear wheel and 
pinion as an item of repairs. 


Manhattan Trust Co v. Sioux City Cable Co., 
76 Fed. 658, and Ry. Co. v. Wilson, 188 U.S. 501, are 
eases where a power bill was allowed as a current 
supply, and where attorney’s fees to a smal] amount, 
about $300, were allowed, the latter upon the equita- 
ble principle that the attorneys had brought to a 
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receiver certain property and were entitled to an 
equitable hen thereon. The Manhattan Trust Com- 
pany case is also stated by appellant under sub-head 
5 to uphold an allowance for an electric generator. 
The statement is true, but the allowance was not on 
any equitahle principle but because the claimant had 
rights under a conditional sale contract. 


In Cleveland, etc., Ry. Co., 86 Fed. 73, the claim 
allowed was not for the construction of a railroad 
bridge, but for repairs on a railroad bridge. It is of 
course in line with our eases. 


We do not have access to the following case, 
Atkins, 3 Hughs, 307 


Farmers’ Loan & Trust Co. v. American Water- 
works, 107 Fed. 23, is not in point. Judge Sanborn 
declines to allow a preference upon the principle 
herein sought to be invoked in this language: 


“The contention of counsel for the intervenors 
that one who furnishes materials that are re- 
quired to construct a necessary improvement or 
extension of a mortgaged plant of an operat- 
ing public or quasi-public corporation, thereby 
acquires an equitable lien on the income earned 
subsequent to the appointment of the receivers 
in foreclosure, superior to that of the mortgage 
bondholders, cannot in my opinion be success- 
fully maintained.”’ (p. 26) 


After citing the cases on the doctrine under 
consideration and on page 31 the court does allow 
the claim as against certain moneys earned prior to 
the appointment of the receiver on behalf of the 
mortgage bondholder and collected by the receiver. 
We do not have that question here. 


We believe that none of the cases cited by the 


appellant on this branch of the case are inconsistent 
with the position which we take. 
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The mere fact that a franchise requires con- 
struction or betterments or that the value of the 
mortgaged property was increased, does not entitle 
claamant to preference. 


Counsel has cited no cases where preference has 
been given because franchises of the corporation 
would be lost unless certain improvements were 
made. The Court will find an instructive case on this 
point and on many of the points involved in this 
case in 

Ihnois Trust Co. v. Doud, 105 Fed. 128, 
where it was contended that the building of a new 
power house was necessary to prevent a franchise 
from being forfeited. In that case, as in this ease, 
the defendant company had three different classes 
of business. Judge Sanborn found that the peti- 
tioner had met the burden of showing that the new 
building and machinery were necessary to enable 
the railway to continue furnishing electric light to 
the city (though it could have continued all its other 
business without them) and the court nevertheless 
declined to award preference. This case is_ also 
clearly in point on the proposition that the mere fact 
that the property was bettered or its value increased 
is not any reason for sustaining appellant’s petition. 


Rodyer Ballast Car Co. v. Omaha, etc., 154 Fed. 
629, is a case where the Ballast Car Company sought 
a preference because re-ballasting of the road was 
necessary as the Public Service Commission had 
threatened to discontinue traffic on the road unless 
it was re-ballasted. The requisite ballast cars were 


sold by the intervenor. Under the facts disclosed 
in the case there is no doubt that the claim was a 
meritorious one in itself; that the supplies were nec- 
essary to prevent traffic being discontinued and that 
the bondholders would get an additional value be- 
cause of the cars furnished by the Rodgers Company. 
Claim of preference was disallowed because the claim 
was not for current operating supplies. This ease 
is analogous to the claim of appellant in the case 
at bar in that the right to continue to do business 
was preserved by the furnishing of the ballast cars. 
The two cases just referred to will be taken up again 
in the course of this brief. They are both leading 
eases and fully discuss the doctrine which is here 
under consideration. 


State Trust Company v. Kansas City, 129 Fed. 
455, is one where the U. 8. Cireuit Court for the 
Western District of Missouri refuses to allow pref- 
erence for equipping cars with air brakes, though 
such equipment was required hy Act of Congress. 


IL 
Preference allowed only for current supplies, 
exclusive of betterments and exclusive of new con- 
struction or reconstruction. 


An examination of our summary or classifica- 
tion of the various items of material furnished will 
show, we believe, that the materials furnished by the 
appellant consisted of service extensions, main ex- 
tensions, betterments and reconstruction items. We 
believe that the courts have established that service 
extensions of a gas or water plant are just as neces- 
sary to make a complete plant as any other part of 
the construction. We therefore assert that service 
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extensions are not to be considered as repairs or 
maintenance, but as construction items. 


The same principle clearly applies to extensions, 
as for instance, the extensions to the Spokane, Port- 
land and Seattle shops at Vancouver. Under the au- 
thorities expenses for extensions are distinguished 
from expenses for current supplies. The same prin- 
ciple, of course, will apply to the extensions at Cen- 
tralia, at Kelso and at Chehalis. Furthermore, the 
authorities which we herein cite are convincing that 
anything which is in the nature of a betterment as 
distinguished from a mere current supply, is not en- 
titled to preferential treatment, and furthermore, 
that the replacing of worn out equipment on any ex- 
tensive or elaborate seale at all, amounts to a recon- 
struction and is in no case within the catagory of re- 
pairs. From a survey of these cases and indepen- 
dent of the element of time, and the other cireum- 
stances of this case, the claim of the appellant ought 
to be disallowed. Moreover, the record shows that 
prior to the appointment of a receiver herein, the 
gas plant at Vancouver, and the water plants at Che- 
halis, Centralia and Kelso were disposed of and it 
is herein sought to impound the earnings of the re- 
eeivership from other plants to pay bills for those 
plants (Amended bill Exhibits D and E, Stipula- 
tion A-1.) 


Rhode Island Locomotive Works vs. Continen- 
tal Trust Co., 108 Fed., p 5. This was a claim for 
the value of twelve locomotives. They of course in- 
creased the value of the mortgaged security but were 
disallowed because they were not a current operat- 
ing charge but were an addition to the equipment. 
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The locomotives were to be paid for in monthly in- 
stallments. 


Central Trust Co. vs. Colorado Ry., etc., Co. 
200 Fed., 85. A claim for furnishing and installing 
boilers was disallowed because it was made with a 
view to the extension of the business of the concern 
rather than for present use. 


Thomas vs. Western Car Co., 149 U.S., 95, 37 
L. Ed., 663, where car rental was held not to be a 
preferred debt. 


Lackawanna Tron & Coal Co. vs. F., L. & T. Co., 
176 U.S., 298, 44 L. Ed., 475, where a claim for the 
purchase price of rails ‘‘imperatively required to 
make a railroad safe for the transportation of per- 
sons and property’’ will not be deemed current debt 
which may be paid out of the current receipts of a 
railroad company in preference to a mortgage debt, 
if the repairs to the road made to be put in proper 
condition are so extensive as to amount to a recon- 
struction or the construction of a new road. This 
ease merits careful study. We think that the doc- 
trine of the Supreme Court here expressed absolute- 
ly demonstrates that reconstruction items (as (f), 
(h) and (p) our classification), cannot be al- 
lowed a preference. 


Toledo R. R. Co. vs. Hamilton, 134 U.S., 296, 
33 L. Ed., 905, where claims for the construction of 
a dock, admittedly improving the mortgaged prop- 
erty, were denied, the court stating that ‘‘the equit- 
able principles of the cases heretofore discussed had 
no application. The work which Hamilton did was 
original construction and not in keeping up as a go- 
ing concern a railroad already built. The amount 
due him was no part of the current expenses of op- 
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erating the railroad. There was as to him no diver- 
sion of current earnings for the payment of current 
expenses.”’ 


Mr. Justice Brewer cites and approves the case 
of Porter vs. Pittsburg & Bessemer Stect Co., 120 U. 
S. 649, 30 L. Ed., 830, where the claims were denied, 
because for original construction instead of for cur- 
rent operating expenses. 


Both of these cases also show that there can be 
no diversion tn favor of the bondholders as against 
a creditor whose claim is for construction. See also, 
as illustrative of the rule that it is immaterial that 
the work done has tended to conserve the railroad 
or enhance the property to the mortgagee, the case 
of International Trust Co. vs. Townsend, ete., de- 
eided by Judge Lurton and Judge Taft of the 6th 
Circuit, July 5, 1899, 95 Fed., 850 op 859, 863. 


In the case of Reyburn vs. C. G. F. & L. Co., 29 
Fed., 561, the court disallowed a claim for meters 
because meters are not a current necessity but were 
in the nature of construction. They are rather new 
equipment constituting an addition or extension of 
the business. The language of the court in part is 
as follows: 


‘The debt was wholly contracted for gas meters, 

which were a part of the gas works of the com- 
pany and as much required for the complete and 
operative construction of the works as any other 
part of the plant or machinery of the works. It 
is impossible as the proof shows for the gas com- 
pany to sell gas without meters with which to 
measure and distribute it to their customers and 
from which the accounts are to be made up and 
the bills collected. It seems to me that tt requires 
meters to make the works of the gas company 


complete as much as pipes and generators, and 
no gas works can be said to be in operating con- 
dition unless they have an adequate supply of 
meters. The claim therefore comes within the 
defiution of a claim for material furnished for 
the construction of the works and from the de- 
ciston of the Supreme Court of the United States 
mm Fosdich vs. Schall, 99 U. S. 235, down to the 
present time, I have seen no case which enntem- 
plates, except under very peculiar cireum- 
stances, that general creditors who have fur- 
nished more material for the construction of 
works of this character are to have a lien, as 
against the lien of the mortgagees.”’ 


Discussing this and other claims after holding 
the claims to have accrued more than sixty days prior 
to the appointment of the receiver and therefore too 
old, the court says 

‘‘But a more conclusive and satisfactorv reason 
to my mind why these claims should not be al- 
lowed, is that none of them are operating and 
supplying claims. They are all for constructive 
material, such as meters, pipes and other mate- 
rial which was used in the construction of the 
works and not in their operation after they are 
coustructed.”’ 


This case is on all fours with the instant case, par- 
ticularly with reference to the connections with cus- 
tomers in both the gas and water plants. The case 
exactly fits the items (a) and (b) of our classifi- 
eation. 

The Reyburn case is in accord with accounting 
practice which charges service extensions to capital 
and not to operation. 

City Trust Company vs. Sedalia, 195 Fed., 845; 
claim for expense of a flagman—not allowed be- 
cause not an operating expense. 
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THE DECISIONS APPLIED 

Applying the eases to the facts as summarized 
by us in this brief, we submit the Reyburn case, 29 
Hed., 561, especially applies to the items of (a) and 
(b) our classification; and the Doud case, 105 Fed. 
149, to (b); the Thompson case, 1382 U. S. 68, the 
Hamilton case, 1384 U.S. 296, the Reyburn ease and 
the Rhode Island Locomotive Company case, 108 
Fed. p. 5, specially apply to the items under the heads 
of ‘‘Main Extensions’? and ‘‘Betterments;’’ the 
Lackawanna case, 176 U. 8. 298, specially applies 
to the items under the head ‘* Reeonstruction.’’ The 
other eases cited by us and many of the eases cited 
by appellant, all tend to establish—and taken as a 
whole they do establish—the proposition with which 
we started, that preference is allowed for supplies 
used for necessary operating purposes and is not 
allowed for construction, including in this term ex- 
tensions, betterments, improvements, additions to 
equipment, ete. 

Vv 


There can be no diversion except against those 
claims entitled to preference. 


The bill of complaint shows that interest is paid 
up to October, 1918. The stipulation is an admis- 
sion that in addition to the interest thus paid, there 
was net operating income sufficient to pay the claim 
of Crane Company. This is not an admission that 
there has been any diversion but leads to the con- 
clusion that if the appellant is otherwise entitled 
to preferential treatment it is not precluded be- 
eause there is no fund. 


There can be no diversion as against those 
claims which are entitled to a preference. Of course 
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it is not a diversion to pay interest if the bondholder 
is entitled to the payment of interest in priority to 
the claim of the creditor claiming that such diver- 
sion exists. 


Toledo R. R. C. vs. Hamilton, 134 U. S. 296, 
O30 L. Hd. 905 supra; ; 


Oncor Us. 1 Aisin Gg, Ciammeo,, 120 U.S. 
649, 30 LZ. Ed. 830 supra. 


The idea of diversion implies that something wrong 
has been done, but nothing wrong has been done by 
the payment of interest if the bondholder is entitled 
to his interest more than Crane Company is en- 
titled to its payment; so that to assert that there 
has been a diversion is to assert that Crane Company 
is prior in right to the bondholders, which is the 
question to be decided. 


The mere fact that interest has been paid or im- 
provement made does not entitle the claimant to 
a preference. 


Rhode Island Locomotive Co. vs. Continen- 
tai Trust Co., 108 Fed. 5; 


Rodger Ballast Car Co. vs. Gas Co., 154 
ied 629 


Central Trust Co. vs. Colorado Co., 200 Fed. 
85. 


In the ease last cited the court says—before rights 
to a preference is established it must be shown: 


“First, that the claim has been part of the cur- 
rent expenses in the regular course of business, 
and second, tf such. there must have been a di- 
version of the net income (from which current 
expenses are properly payable) to betterments, 
imterest charges, or other purpose beneficial to 
the mortgage creditors, thus detracting from 
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elaimant’s equity to the fund and thus calling 
for reparation out of the sale of the property. 
The facts of the present case do not bring the 
claim whether accruing before or after May 16, 
1911, within either, much less both, of the essen- 
tial conditions last named.’’ (Our italics). 


Lividence that interest has heen paid er improve- 
ments have been made out of the income is germane 
only as establishing that ?f the clatmant ts otherwise 
entitled to a preference there is a fund from which 
payment can be made to it. There is no conflict in 
the cases on this point, but counsel has quoted from 
certain of the opinions of the Federal Courts, lan- 
guage which taken alone might lead to the conclu- 
sion that the mere fact of diverson or the mere fact 
of payment for interest or for improvements would 
entitle a creditor to preferential treatment. No de- 
tailed discussion is necessary to demonstrate that this 
is not the law, as it has never been asserted to be the 
law by the courts and is not. a part of the doctrine 
under which claimant seeks preferential treatment. 
See on this point Thompson vs. R. R., 182 U.S., 68. 


In his subdivision V, beginning at page 36, ap- 
pellant makes brief reference to the income of the 
receivership. The Court will note that by an error 
the brief states that. the receiver collected a net in- 
come of $123,000.00,—this amount should be $23,- 
000.00 instead of $123,000.00. Counsel argues from 
this fact that this amount should have been used for 
the payment of appellant’s claim. The same stipu- 
lation (Transcript page 79) shows that during all of 
the period of the receipership no interest was paid 
on either the first or the second mortgage, and im 
claiming that this money should have been used to 
pay the appellant, counsel is begging the question 
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which is,— Whether appellant’s claim is entitled to 
priority over the bonds. Furthermore, the amended 
bill of complaint shows that the mortgagor was in- 
debted to general creditors to the extent of more than 
$50,000, Par. 23, and in asserting that the 
net earnings of the receivership should have been 
applied to the payment of the appellant’s claim, ap- 
pellant is assuming that the rights of the other gen- 
eral creditors are inferior to that of the appellant. 


On pages 46 and 47 of its brief appellant makes 
some statements which are so far from sustained by 
the record we feel bound to take notice of them. Ac- 
cording to these statements Crane Company 


OU camne forth ab amie Gahen the 


company was in danger of losing its franchises, 
when its property had become debilitated, when 
it was necessary to make extensions, lay new 
mains and otherwise comply with its franchises 
* * * Furthermore, to magnify the imequi- 
ty and add a grin irony to the situation, the 
mortgage bondholders were, during this time, 
taking and receiving money from the corpora- 
tion that, under all of the authorities, equitably 
belonged to Crane Company * * * Jn the 
receiver’s report filed herein it will be found 
that the estimated value of its properties is given 
in such an amount as to clearly indicate that 
what Crane Company put in increased the value 
of the properties more than tenfold.” 


These statements are extraordinary, and if the rec- 
ords sustain them, would be very remarkable. It 
may be said in passing that the receiver’s reports 
are not in evidence for the purpose of showing the 
value of the properties under the receivership, nor 
is it recalled that the receiver ever attempted to 
value the properties, but if it could be demonstrat- 
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ed that the $11,000.00 ‘‘put in’’ as counsel says by 
Crane Company, multiplied the value of the Wash- 
ington-Oregon Corporation holdings by ten, Crane 
Company certainly would be entitled to considera- 
tion, though not im this case, even then. [f, 
for instance, the holdings of the Company 
were increased from $100,000 to a million dollars by 
the expenditure of $11,000, the person expending 
that $11,000 would be entitled to some consideration 
though he would not be entitled to the relief asked 
in this proceeding. Of course these statements are 
not true, and they are not sustained by the evidence. 
It is only true that the bondholders got their interest 
for a period during which the appellant got out nine- 
tenths of the principal of its claim, so that while the 
appellant make a healthy profit on furnishing goods 
to the Washington-Oregon Corporation, the bond- 
holders who advanced their money on the faith of 
presumed mortgage security, stand to lose the prin- 
cipal. The record further shows that appellant re- 
ceived payment of one note (about $2,300) just prior 
to the receivership. (Transcript p. 31.) 


Woe, 

In the absence of special circumstances claims 
otherwise cntitled to preference will be allowed such 
preference for six months only prior to the appoint- 
ment of a receiver. 

The remarkable doctrine asserted by counsel 
under Subdivision IT of his brief, beginning on page 
31, does not seem to be entitled to detailed discus- 
sion. This doctrine is that regardless of time if the 
ereditor comes within the designated class it is en- 
titled to priority. The assertion that such is the law 
is attempted to be bolstered up by quoting from Fos- 
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dick vs. Schall, where claims accruing within six 
months were not allowed; and Fosdick vs. Southwest- 
ern Car Company, where cars belonging to the peti- 
titioner were held to still belong to the petitioner 
notwithstanding the foreclosure sale; by the case of 
Moore vs. Donahoo, 217 Fed. 177, where claims were 
allowed which accrued within stx months; and from 
several other cases, in none of which did the claims 
accrue more than a year prior to the receivership. 
Counsel’s contention appears to be that because time 
was not considered, therefore the claims would have 
been allowed even though they had accrued a good 
while prior to the time when they did accrue. As an 
example of a non sequitur, this contention is par ex- 
cellence. Weare content to forego any further com- 
ment upon this strange theory. We think it suf- 
ficient to quote the following language of Judge 
Sanborn in Westinghouse vs. Kansas City So. Ry., 
137 Fed., 26, to-wit: 


**Mortgage bondholders have the right to the pay- 
ment by the mortgagor of the current expenses 
of the operation of the railroad by their debtor 
with reasonable promptness. The reason that 
six months is approximately the limited time 
within which preferential claims must accrue is 
that there is usually an interval of six months 
between the dates when installments of interest 
upon the bonds fall due, and the mortgages gen- 
erally provide and the warranted inference is, 
that, when an installment of interest is paid, 
eurrent expenses to that time have either been 
paid, or funds to pay them have been lawfully 
provided. The failure of the Gulf Company to 
pay this debt of the petitioner in November, 
1897, when it was due, was a violation of the cov- 
enant in its mortgage, unless the creditor re- 
leased its paramount lien, and thus withdrew its 
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claim from the class of claims covered by that 
covenant from the class entitled to a paramount 
hen. 

‘The approval of the extensions of the times of 
payment of preferential claims by agreements, 
between the debtor and the claimants which are 
not placed on record and are generally unknown 
to the bondholders and their trustees, would en- 
able simple contract creditors to pile up large 
debts of the mortgagor secured by seeret liens 
paramount to railroad mortgages, would pernut 
them to thus impair the security and to evade the 
legal effect of the contracts contained in the 
mortgages, and, by conecaling the actual de- 
faults of the mortgagor, would allow them to in- 
definitely deprive the bondholders of the posses- 
sion and applieation of the property to the pay- 
ment of their bonds and coupons until their se- 
curity might be practically destroyed. (Citing 
eases.) In Morgan’s, ete., 187 U.S., 171, 196, 11 
Sup. Ct., 61, 69, 34, L. Ed., 625, Mr. Chief Jus- 
tice Fuller, in delivering the opinion of the su- 
preme court upon the question whether those 
who, like the petitioner, assist in the diversion 
of income to the payment of interest and there- 
by prevent defaults which entitle the bondhold- 
ers to the property, may enforce lens para- 
mount to that of the mortgage, said: 

‘By the pavment of interest the interposition of 
the bondholders was averted. They could not 
take possession of the property, and should not 
be charged with the responsibility of its opera- 
tion. It is true that a railroad company is a 
corporation operating a public highway, but it 
does not follow that the discharge of its public 
excuses it from amenability for its private obli- 
gations. If it cannot keep up and maintain its 
road in a suitable condition, and perform the 
publie service for which it was endowed with 
its faculties and franchises, it must give way to 
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those who ean. Its bonds cannot be confiseat- 
ed because it lacks self-sustaining ability. To 
allow another corporation, which for its own 
purposes has kept a railroad in operation in the 
hands of the original company, by enabling it 
to prevent those who would otherwise be en- 
titled to take it from doing so, a preference in 
reimbursement over the latter on the ground of 
superiority of equity, would be to permit the 
speculative action of third parties to defeat con- 
tract obligations, and to concede a power over 
the property of others which even governmental 
sovereignty eannot exercise without limita- 
tions.’ 


Counsel’s brief shows that within the six months 
period appellant furnished goods to the value of 
$56.03; within fifteen months it furnished goods to 
the value of $3,038.00; and within two years and 
three months it furnished goods to the extent of 
$6,169.41; within three years to the extent of $58.23; 
and within three years, three months, goods to the 
extent of $195.89. 


While it is perhaps not very material, we think 
our division a more natural one. From the amended 
petition itself it will be seen that the materials for 
which claim is made were furnished during the fol- 
lowing periods prior to the appointment of the tem- 
porary receiver (July 31, 1914.) 


$56.03 within 6 months prior to the receivership. 
$0000 in more than six months and within one 
ear. 

$3,038.01 more than one year and within eighteen 
months. 

$45.65 more than 18 months and within two 
years. 

$7,898.64 more than two years and within 2 
years 6 months. 
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$58.23 more than two years and six months and 
within 3 years. 

$195.89 more than 3 years and within 3 years 
and 3 months. 


Before discussing other cases, we desire to brief- 
ly consider some of the cases cited under the head- 
ing of ‘‘time”’ (subdivision VI) by appellant. We 
think that the excerpt from Southern Ry. Co. vs. 
Carnegie Steel Co., 176 U.&., 257, 292, found on page 
4° of the brief, states the rule. Doubtless there is no 
six months rule in the sense that the courts will under 
all circumstances enforce that limitation, but there 
is such a rule in the sense that ordinarily that is the 
limit of time beyond which the courts will go. Like 
most rules predicated principally upon the diseretion 
of the courts, there must be some elasticity; and if 
a claim appeals to the equities to a sufficient degree 
and if there is some special reason why the limitation 
of six months should not be enforced, the courts have 
in a number of instances extended that limitation. An 
inspection of the cases referred to by the appellant 
as showing the most favorable limitation of time 
which has been allowed by the courts, will convince 
the court, we think, without argument, that this case 
is not within the most favorable construction of he 
rule. 


In the case of New York Guaranty & Indemnity 
Co. vs. Tacoma Railway, etc., Co., 83 Fed. 367, cited 


on page 48 of the brief, the court will note that the 


time allowed was actually less than a year, the time 
during which litigation was pending to establish the 
claims being excluded by the court from considera- 
tion. Excluding this time, the claim ran less than 
twelve months, though by an error in the court’s 
opinion (which error is shown bv reference to the 
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statement of facts as to when the cable was sold), 
the time would appear to be a few weeks more than 
a year. This case involved only a few hundred dol- 
lars and the doctrine was not exhaustively consid- 
ered, and the case cannot be considered as establish- 
ing that this Circuit has adopted any other or dif- 
ferent rule from the rule adopted by the Supreme 
Court and by the other Circuits. 


Hale vs. Frost, 99 U. S., 389. ‘Time was no- 
where considered or discussed. The interest due on 
the bonds defaulted a few months after a balance 
was struck between intervenor and mortgagor, but 
the bondholders funded their coupons then, and at 
the following interest periods until just prior to the 
time forclosure was begun, and a receiver appointed. 
If time had been considered this fact would have 
been a sufficient reason to distinguish the case from 
the instant case. The case is, however, authority 


for the point that construction items cannot be al- 
lowed. 


pst Co. vs. Mormson, 125 U.S. 591, 31 L. Ed. 
825. As heretofore stated, the hability of the surety 
was not fixed until after a receiver was appointed 
and it is not authority for any claim extending back 
of the six months period. 


Southern Railway Co. vs. Carnegie Steel Co., 
176 U.S. 257, 44 L. Ed., opinion 478. The supreme 
Court held that a preference might be allowed 


‘although the contract for the rails was a few 
months back of the six months inmediately pre- 
ceding the receiver’s appointment. * * * No 
absolute rule on the subject has been prescribed 
by statute or bv judicial decision. <A claim ac- 
eruing back of the six months immediately pre- 
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ceding the appointment of a receiver may under 
the circumstances of the particular case be ac- 
corded the same priority in the distribution of 
earnings that belongs to like claims arising with- 
im that period. Touching this question of time 
and the principles upon which the equitable 
rights of creditors in such cases as this rest, Mr. 
Justice Brewer said, in Blair vs. St. Louts, ete., 
R. RK. Co., 22 Fed. 471, 474: 


‘The idea which underlies them I take to be this: 
that the management of a large business like 
that of a railroad company cannot be conducted 
on a cash basis. Temporary eredit in the nature 
of things is indispensable. Its employes cannot 
be paid every month; it cannot settle with other 
roads its traffic balances at the close of each day. 
Time to adjust and settle these various matters 

is indispensable. Because in the nature of things 
this is so, such temporary credits must be taken 
as assented to by the mortgagees. In this view, 
such temporary credits aceruing prior to the ap- 
pointment Of (heer ecen cr: must be recognized 
by the mortgagees and such claims preferred. 
* * * here is no arbieringeune prescribed 
and it should be only such reasonable time as, in 
the nature of things and in the ordinary course 
of business, would be sufficient to have such 
claims settled and paid. Six months is the long- 
est time I have noticed as vet given. Ordinarily 
I think that is ample. Perhaps, in some large 
concerns, with extensive lines of road and a com- 
plicated business, a longer time might be neces- 
See” 


Farmers Loan & Trust Co. vs. K.C.W.& M. Ry. 
Co., 53 Fed. (op. 187). In this case Judge Caldwell 
quotes from a letter of Judge Brewer’s in which the 
language referred to in appellant’s brief is used. 
There was no contest as to the claims. If there had 
been a contest, Judge Brewer, in a letter, thought 
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that this would have been his decision. In this case 
as appears by the statement ‘‘most’’ of the claims 
‘were contracted not many months before the filing 
of the bill.”’ 


Bellingham Bay Imp. Co. vs. Fairhaven, cte., 
Ry. Co., 49 Pac., 514. This is not a Federal Court 
case and is not in line with the rule as established 
in the Federal Courts. 


We do not give special attention to the cases re- 
ferred to by counsel where the court did not consid- 
er time as an element. If the court did not consider 
it an element, certainly the decision is not of much 
value on the question of time. An inspection, how- 
ever, of the cases will show that the Supreme Court 
has allowed claims accruing prior to the receivership 
for the following periods: Trust Company vs. Mor- 
rison, accrued subsequent to the receivership; Bur- 
ham vs. Bowen, 111 U. S. 783, 28 L. Ed. 596, accrued 
within eleven months; Gregg vs. Metropolitan Trust 
Co., 197 U.S. 183, 49 L. Ed., 717, accrued withinn six 
months; Fosdick vs. Schall, aecrued within — six 
months. 


We note the following illustrative cases, in many 
of which time is considered and determined: 


Bound vs. Railway Co., 58 Fed. 473, Judge Ful- 
er participating. Claim for eighteen months disal- 
lowed. Doctrine discussed and its narrow limita- 
tions referred to. 


Thomas vs. Peoria, ctc., R. R., 36 Fed., Opinon, 
819. Six months rule applied. | 


Thomas v. Cincinnati, 91 Fed. 795. Judge Taft 
applies the six months rule as against labor claims. 
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Westinghouse vs. Kansas City, 187 Fed. 41. 
Judge Sanborn applies six months rule. See also 
Chieago Alion vs. U. S., etc., Co., 225 F. Bd. 943. 


Blur vs. St. Louis, ete., 22 Fed. 471. Six months 
rule applied by Mr. Judge Brewer. 


Finance Co. vs. Charleston R. R., 52 Fed. 678. 
Claim for legal services rendered two years prior 
to the receivership was denied, the court saying: 
‘Fosdick v. Schall led the way to the displace- 
ment of the mortgage lien, permitting certain 
favored claims to be paid before the mortgage 
debt cither out of the income or out of the pro- 
ceeds of the sale. But the courts have carefully 
guarded themselves from extending these 
claims, which were for materials, supplies and 
labor necessary for keeping the railroad a going 
concern, and have expressly refused to consider 
any claim originating more than six months be- 
fore the appointment of receiver.” 

And on page 679 the court holds that it does not help 

the claim that the bondholders were benefitted. 


International Trust Co. vs. T. B. Townsend, 95 
Fed. 850. This case, decided by Judge Lurton, with 
Judge Taft a member of the court, sustains the six 
months rule in its entirety, and disallowed claims 
back of that period. The court also holds that the 
fact that the supplies increased the value of 
the road is immaterial. We invite attention to the 
case. 


National Bank of Augusta vs. Carolina R. hk. Co. 
Goaledie2 >: 


‘‘This period (preferential period) never is be- 
yond six months, but in exercising this equity the 
court goes upon dangerous grounds and there- 


fore proceeds cautiously, keeping rigidly with- 
in prescribed limits.’’ 


In Thomas vs. Peoria, 36 Fed. 808, supra, de- 
cided by Judge Harlan of the 7th Cireuit in 1888, all 
claims for car rental were disallowed which had been 
accrued more than six months prior to the receiver- 
ship, regardless of the fact that diversion had been 
made of the current income. The court used this 
language: 


‘‘The general rule that has obtained in this cir- 
euit for many years, though not fully or express- 
ly formulated in any public decision, has been 
not to charge the income of mortgaged property 
accruing during a receivership or the proceeds 
of the sale of such property, with general debts 
for labor, supplies and equipment back of the six 
months immediately preceding the appointment 
of the receiver. While the court has not perhaps 
committed itself against applying a different or 
more liberal rule when the special circuinstances 
or equities of the case demand such a course, the 
general rule is as just stated; and I am unwilling 
in this case and at this late date to depart from 
it, besides I am of the opinion that under the ecir- 
cumstances that usually attend the administra- 
tion of railroad properties by courts through re- 
ceivers, the rule stated is a wise and salutary 
one. It would not do to charge the income of 
mortgaged railroad property managed by a re- 
ceiver, or the property itself, w ith every debt 
incurred in all its previous history for labor, 
supplies or equipment.”’ 


After observing that the six months rule finds sup- 
port by analogy in the statute of Illinois giving a 
lien upon railroad property for labor and supplies, 
the court continues: 


‘It may be added that the grounds upon which 


the court may charge the income of mortgaged 
railroad property earned during the receiver- 
ship with debts for labor, supphes and equip- 
ment received prior to the appointment of the 
receiver, are so fully stated in some of the cases 
cited.—particularly in Fosdick vs. Schall—that 
further discussion of them is unnecessary, but I 
will say that the six months rule was observed 
by me at the circuit, when disposing of the case 
of Trust Co. v. Railway Co., and the final decree, 
so far as it rested upon that rule, was not dis- 
turbed by the Supreme Court.”’ 


In the case of Central Trust Co. v. Hast Tenne- 
see R. Co. 80 Fed. 624, decided by Judge Lurton of 
the 6th circuit in 1897, a claim for certain supplies 
furnished a railroad more than six months before 
the receivership was presented and refused. It was 
shown by claimant that net earnings had been di- 
verted to the payment of interest on mortgage debts 
and to the improvements. Answering the claimant’s 
demand that it be paid out of the corpus of the prop- 
erty to the extent of such diversion, the court said: 


‘*In this cireuit a six months rule has been al- 
most universally imposed and a large number of 
insolvent railroad companies have been wound 
up and their property distributed among cred- 
itors under general orders so limiting the pay- 
ment of such clains * * * as these receiv- 
ers were appointed January 24, 1892, it will be 
noticed that this limitation was practically one 
of six months; January 1, 1892, being fixed as a 
date more convenient to adjust said claims, than 
one falling so near the end of the month and of 
a year as a date precisely six months before the 
receivership. The appellants present no special 
circumstances which will justify a departure 
from this general order under which all such 
claims have been settled. We feel altogether in- 


disposed to arbitrarily extend the limit imposed 
in the sound discretion of the Cireuit Court.”’ 


In the case of the International Trust Co. vs. 
Townsend & Co., decided by Judge Lurton in the 6th 
eireuit in 1899, 95 Fed. 850, supra, the claim was 
presented for building a pier and certain drawbridge 
abutments. In refusing the claim the court said: 


‘Tf on this statement of facts this debt be re- 
garded in the ordinary business of operating a 
railroad and in the expectation that it would 
be paid out of the eurrent earning of the rail- 
road, onlv such of the debt as accrued within 
six months prior to the appointment of the re- 
ceiver should have been held as a charge upon 
the surplus income of the receivership * * * 
In this circiut six months has been generally re- 
garded as a sufficient time to go back and charge 
such claims upon the income of a receivership, 
and this court gave its approval to that rule in 
the case of Belknap vs. Trust Co.,47 U.S. App. 
663 and 80 Fed. 624. There was no reason for de- 
parting from the time limit under which the 
eourt had administered this receivership.”’ 


Tt will be observed in this ease also that the rule was 


stringently applied to a claim, a part of which was 
for labor. 


In the ease of Guaranty Trust Co. v Galveston 
City R. Co., 107 Fed. 311, decided by Judge Toulmin 
of the 5th cireuit in 1901, three claimants who had 
furnished supphes admittedly necessary to the con- 
tinued operation of the railroad were refused upon 
the ground that the supplies had not been furnished 
within six months of the receivership. 


We submit that an examination of paragraph 2 
of the stipulation herein will show that not only the 
character of the claim, but the circumstances under 
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which it accrued, were very similar to those of the 
case above referred to. In both instances all the ma- 
terials had been furnished more than six months 
previous to the receivership, the most of the indebt- 
edness was evidenced by promissory notes coming 
due after the appointment of the receiver and there 
was a small running account which had accrued 
shortly previous to the receivership, wnevidenced by 
any notes. 


We also call attention to the case of State Trust 
Co. v. Kansas City R. Co., 129 Fed. 455, decided by 
Judge Phillips of the Sth cireuit, 1904. The claim 
here urged was that of the Westinghouse Co., for 
having supphed the railroad with air brakes. It 
will be here observed that there had been a diversion 
of current income for the betterment of the railroad 
property. It will he observed also that the improve- 
ment here made was rendered necessary under an 
Act of Congress. The supplies in question were fur- 
nished more than a year previous to the receivership. 
The court had extended the period of priority to one 
year. Notwithstanding the diversion of current. in- 
come, and the character of the supplies and the neces- 
sity for their use, the court refused priority to the 
claim. We eall special attention to the language of 
the court, p. 458: 


‘The period of six months is ordinarilv recog- 
nized by the Federal Courts as just and reason- 
able time within which a elaim must have ac- 
erued, to entitle it to preference over the mort- 
gage; and while it is not an inflexible rule, and 
the court mav reserve to itself to allow a longer 
time where the equities of the case absolutely 
demand, there certainly ought to be some special 
equity to give this particular alleged lienor an 


extension beyond the siz months period recog- 
mzed in paragraph 6. 


“Speaking for myself, who joined with Judge 
Thayer in making the decree in question, the 
twelve months period was deemed most liberal 
to the ereditors. And, as this court knows that 
all the claims imposed upon the purchaser of this 
road have been adjusted upon the twelve months 
limitation period, it can see no special equity in 
favor of this intervenor who represents the last 
unadjusted claim, having accorded to it, as the 
Master has, a period of 18 months anterior to 
the appointment of ‘the receiver, even if the 
elaim should he found entitled to the preference 
asserted.”’ 


In Moore vs. Donahoo, 217 Fed. 177, the Cireuit 
eourt of appeals of this cirenit recognized the six 
months rule, though it was not apparently in contro- 
versy. 

In Title Insurance Co. vs. Home Telephone Co., 
200 Fed. 268, the rule was recognized in this district 
although it was not in controversy in that case. In 
that case also this Court disallowed the claim of the 
president of the company for salary during the six 
months because it was not a current expense. 


In reviewing the whole field of decisions, it may 
be safelv said that not onlv has a six months prefer- 
ential period been acknowledged and followed bv the 
Supreme Court but by every Circuit of the United 
States. It may further be safely said that of the 
numerous learned judges who have apphed the doc- 
trine, only Judge Caldwell of the 8th cireuit has, as 
evidenced by his decision in Farmers Loan & Trust 
femmes. City, etc., &. oR. Co., 53 Fed. 182, and in N. 
i iey. Co. vs. Tae 69 Fed. 23, shown himself to 
be a consistent opponent of the doctrine. 
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The overwhelmiing authoriity in all of the 
United States circuits and in the Supreme Court, is 
that regardless of how well a certain claim may 
stand the test of priority otherwise it cannot in the 
absence of special equities be allowed if it has ac- 
erued more than six months previous to the receiver- 
ship. The claim here urged has no stronger evidence 
in its favor than scores of other urged and disallowed 
in the numerous decisions above noted. If the claim 
of the Crane Company is allowed a preference not- 
withstanding the fact that all of it, except a part 
so small as to be unconsidered, arose more than a 
year ago and by far the largest part of it more than 
two vears ago,—then it may as weil be regarded as 
the law that secured claims must give way to unse- 
cured claims. If the reason of the rule is as stated 
by Judge Brewer in Blair v. St. Louis, 22nd Fed. 471, 
that in the ordinary course of business large cor- 
porations cannot transact their business with sueh 
promptness that it is reasonably to be expected that 
their current bills will he paid as promptly as is the 
case with individuals, and that six months is ample 
for most large corporations, then in this case, where 
the corporation compared to that in most is a very 
small one, the rule would certainly not be enlarged. 
If the reason of the rule is as suggested by Judge 
Sanborn in 137 Fed. 40, Westinghouse vs. Kansas 
City R. R., that in six months ordinarily interest 
will become due and the bondholders can assume that 
claims otherwise entitled to preference but not en- 
forced within that time have waived their rights of 
priority,—then in this case where the bondholders 
had proceeded with utmost promptness to enforce 
their rights, there can be no reason for extending the 
doctrine. 
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VII. 
It is not settled whether the doctrine ts applica- 
ble to water companies. 


The Court will observe from the facts submitted 
that the material was furnished by the appellant for 
purposes in connection with the water works and to 
a very small extent for the gas works. In determin- 
ing whether the doctrine applies to this case at all, 
it is of course immaterial that the Washington-Ore- 
gon Corporation was engaged in other lines of en- 
deavor. 


At best for appellant it can be said that the 
question whether the doctrine applies at all in the 
ease of water companies, is unsettled. 


Short in his Law of Railway Bonds and Mort- 
gages, page 594, says: 

‘But there are other corporations, the position 
of which with respect to the doctrine is, in the 
present state of authorities, somewhat difficult 
to fix. That no preference will be granted to 
back claims against a waterworks company is 
settled—a doctrine which seems to involve the 
conclusion that the power to exercise the right 
of eminent domain is not a decisive test.’’ 


In Wood v. Garanty Trust Co., 128 U SS. 418, 
32 L.id.472, the Supreme Court of the United States 
was urged to extend the doctrine of railroad mort- 
gages as expressed in Fosdick v. Schall, to a com- 
pany supplying a municipality with water. The court 
refused so to do, Mr. Justice Larmer pointing out 
that ‘‘the doctrine of Fosdick v. Schall as never 
yet been applied to any case except that of a rail- 
road.’’ 


In ford v. Central Trust Company, 70 Fed. 144, 


= 


the Court, in deciding against the priority of unse- 
eured claims against a waterworks company, ob- 
served that the doctrine as laid down in the Fosdick 
ease had not yet been applied to corporations fur- 
nishing a municipality with water. After declaring 
that the Fosdick case and other railroad cases were 
not controlling, the court continues: 


‘“We recently had oceasion to show that the doc- 
trine of these cases had never been applied to 
any case except that of a railroad. Hannah v. 
Trust Co., 70 Fed. 2. Assuming, bat not decid- 
ing, that the doctrine of this case is applicable 
to a corporation under obligation to furnish a 
eity and its inhabitants with water, still the ap- 
pellant cannot maintain his claim for the fol- 
lowing reason,”’ etc. 


In Louisville & N. R. Co. v. Memphis Gas Light 
Co., 125 Fed. p. 97, a mortgage was being foreclosed 
upon properties of a corporation furnishing a mu- 


nicipality with gas. Here again the Federal Court 


evidenced its reluctance to extend the doctrine to 
such corporations as water and gas companies. In 
citing Wood v. Guaranty Trust Co. to the effect that 
the Fosdick case had never vet been applied in any 
case save that of railroads, the court observed that 
‘‘This probably still remains true of the Supreme 
Court,’’ although some Federal Courts had come to 
extend it to street railways, telegraph and telephone 
companies. The court then added: 


“Obviously street railroads and telephone and 
telegraph companies are similar to railroad com- 
panies in a sense gas companies are not. A gas 
company is more like a waterworks company, 
which is more of a private concern,—a manu- 
facturing enterprise. It supplies the public con- 
venience but it does not enjoy the same privi- 
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leges and franchises nor would its stoppage re- 
sult in that injury to the public and detriment — 
to the mortgage security which would flow from 
the stoppage of a railroad.”’ 

As late as 1909 the Court in Whelan v. Etner- 
prise Transportation Co., 175 Fed. 214, referred to 
the refusal of the United States Supreme Court in 
Wood v. Guaranty Trust Co., to extend the doctrine 
to water companies, as leaving such extension still 
‘fan open question.’’ 


There is no decision of the United States Su- 
preme Court, therefore, so far aS we are aware, 
which has extended the doctrine in question to water 
companies. 


The effect of this state of law is not impaired 
by the fact that the water systems to which the pres- 
ent supplies were furnished, were but branches of 
the Washington-Oregon Corporation. The proper- 
ties of such corporation remain at all times separate 
and distinct. The supplies at most benefitted the 
water systems only. The power systems and railway 
systems operated by the corporation remained un- 
concerned and unbenefitted. 


Vat 
THE EQUITIES OF THE CASE 

The frequent allusions of appellant’s counsel to 
the equities of this case induce us before closing our 
argument to refer verv briefly to this subject. 

In his discussion of the equities, beginning at 
page 54 of his brief, counsel refers to the case of 1l- 
nois Trust & Savings Bank v. Doud, 105 Fed. 123. 
He states: 


‘The claim there allowed was for money bor- 
rowed that was used in the construction of a 
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building for the purpose of engaging in an en- 

tirely new enterprise.’’ 
This statement is an error. The money was used 
for the construction of a new building in order to 
add to the power (p. 182). Counsel further states 
that the man who loaned the money ‘‘agreed in the 
terms of the loan that he should not be paid out of 
the current revenue until other indebedtness was 
paid.’’ We cannot find in the statement of the case 
or in the opinion anything on which this statement 
is based. There was an express agreement that the 
money was to be repaid out of the current revenues 
(p. 126). The new building effected a saving of 
4,000 per annum in the operations of the company. 
Tt was a distinct benefit to the concern. We do not 
think that the equities of the case at bar are nearly 
so appealing as those of the Doud case, just referred 
to, or of the Rodgers Ballast Car Co. case, found at 


154 Fed. 629, and referred to by counsel on page 57 ° 


of his brief, or the case of Toledo v. Hamilton, 134 
U.S. 296. In fact if there are any special equities 
in this case, any reason at all why the appellant 
should be paid over the other general creditors, 
whose claims amount to more than fifty thousand 
dollars, they have not been pointed out. 


Under this head counsel apparently abandons 
his contention that the materials furnished by Crane 
Company were for current expenses. He says that 
‘‘the materials that were. furnished by Crane Com- 
pany went into and formed a part of the mortgage 
security not only greatly enhanced the value there- 
of but in many instances actually reviving security 
that had become valueless,’’ ete. 


Further on page 55 counsel says: ‘‘ Here the ma- 
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terials of the intervenor can actually be identified 
in each instance and are invoiced in the inventory 
at the present time as part of the corpus of the mort- 
gaged estate.’’ The actal theory on which the Crane 
Company hopes to recover is that (as_ it 
claims) the materials furnished by it improved, 
bettered and added to the value of the 
mortgage security, as distinguished from  con- 
stituting current supplies necessary to keep the 
concern an operating one. As has been shown by 
the adjudicated cases, particularly those from the 
Supreme Court of the United States, cited under 
head ‘‘IT’’ of this brief, it is entirely clear that the 
mere fact, if it is a fact, that the plant of the Wash- 
ington-Oregon Corporation was bettered furnishes no 
reason whatever for allowance of preference. That 
is not the theory on which preferences are allowed. 


But counsel says on the same page, fifty-four, 
while these materials were being furnished the bond- 
holders took sufficient from the current funds of the 
corporation to have paid Crane Company in full * * 
“While Crane Company was putting materials into 
the corpus of the estate for the preservation of the 
property which inured to the benefit of the bond- 
holders, the bondholders in turn were reaching into 
the pockets of the corporation and taking money 
which in equity and good conscience belonged to the 
intervenor.’’ 


The record shows that the last interest received 
by the bondholders was in October, 19138. There is 
no showing that the bondholders had any knowledge 
that the company was in default in payment of any 
of its bills at that time. The Washington-Oregon 
Corporation failed to pay its interest maturing on 


the first of the following April. Under the terms of 
the mortgage foreclosure was not possible for ninety 
days, that is until the Ist of July, 1914, and within 
thirty days thereafter the bondholders began fore- 
closure and asked and obtained the appointment of 
a receiver. We would like counsel on the argument 
of this case to point out wherein the bondholders 
were guilty of any wrong in this conduct. Counsel 
has stated that ‘‘the diversion during the time that 
this account was accruing was so flagrant as to al- 
most impute bad faith to the bondholders.’’ This 
statement should not have been made if counsel has 
no basis for it, and if he has a basis for it in the 
record we would like to have him point it out ex- 
plicitly to the Court. 


During this period the appellant received almost 
nine-tenths of its account and the bondholders re- _ 
ceived no part of the principal of their claims, but , 
did receive interest at six per cent. up to October, 
1913. It is not charged by us that Crane Company 
was guilty of any wrong in receiving money which 
was justly due to it from the Washington-Oregon 
Corporation, but Crane Company having received 
nearly all of its principal ought not to assert that the 
bondholders were guilty of any wrong in receiving 
their interest. 


Ilad Crane Company pursued its proper remedy 
with diligence as it was required to do under the prin- 
ciple of the cases which we have cited, it would 
either have collected its money or a receiver would 
have been appointed long before one was appointed. 
Appellant would not have been asking the equity of 
the court for a claim nearly three-fourths of which 
is more than two years old. It was not equitable for 


7 — 


the appellant to allow the Washington-Oregon Cor- 
poration to continue to operate leaving unpaid its 
debts to the Crane Company without effort on the 
part of the Crane Company to collect and now 
claim that the income earned during the period of 
the receivership should be applied to the exclusion 
of the bondholders upon its payment. 


On the one hand we have the appellant, which 
has sold goods to the Washington-Oregon Corpora- 
tion with the expectation of obtaining a commercial 
profit; and, on the other hand we have the bond- 
holders who loaned money to the Washington-Ore- 
gon Corporation with the expectation of receiving 
only the interest upon their money. On the one 
hand, we have the appellant, which was induced by 
the hope of obtaining hheral profit to extend credit 
to the Washington-Oregon Corporation and on the 
other hand we have the bondholders who declined to 
advance any money on the credit of the Washing- 
ton-Oregon Corporation but looked solely to the se- 
curity of a mortgage upon all of the then 
owned and after acquired property of the cor- 
poration, and the income thereof. On the one hand 
we have the appellant which allowed its claim to run 
for years; and on the other hand we have the bond- 
holders, who, within one month of the time when 
their right to foreclose had accrued, had instituted 
a foreclosure suit. On the one hand we have the 
appellant which has presumably made a profit, or has 
suffered no loss, from its dealings with the Wash- 
ington-Oregon Corporation; and on the other hand 
we have the bondholders who have suffered a very 
heavy loss on their investment. 


Indeed, if Crane Company is to receive a prior- 


ity over the bondholders, we see no reason why all 
the unpaid creditors of the Washington-Oregon Cor- 
poration should not be accorded a simliar priority; 
for presumably the materials furnished by, or 
through the aid of, all these creditors (and their 
claims amount to many thousands of dollars) 
meet the test of priority contended for by appellant’s 
course. We are therefore brought to the astonish- 
ing conelusion that the position of the unsecured 
creditors is superior to that of the secured creditors. 


We submit that the appellant must fail because 
its materials do not constitute operating supplies; 
further, because they were furnished to the water 
branch of the Washington-Oregon Corporation’s 
business; further, because they were not furnished 
within the time preceding the receivership within 
which the courts hold that priority claims must ac- 
erue; and, finally, because there is no special equity 


by virtue of which the claimant has the right to be ~ | 


preferred over other claims and over the contract 
rights of the bondholders. 


Respectfully submitted, 
RANDOLPH W. CHILDS, 


MauvricE A. ‘LANGHORNE, 


F. D. METzGER, 
Evtarer M. Haypren 


Of Counsel. 


